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etH. Rees al.James

Assignment interest willthe of ceeditoes—whatfoe benefit thereby—■1. pass
assignmentA an ofdebtor maderesultinga trust inand creditors.ofof favor

creditors,—prior makinga the benefit of his to theproperty to trustee forhis
Michigantrustees Illinois andpurchased of the of theassignment the debtor had

lots, had outCanal, of which been laid on the canal lands. He hada number
money paymentpurchase default inpaid part the but was in the of the bal-a of

purchase,ance, by had,the the thethe terms of trustees ofand canal as the
contract,agents State, right to declare a of theof the the forfeiture and retain the

purchase money already paid. These lots were embraced in the assign-deed of
ment, atwas the of the title the time such deedand that condition was made.

however,State, rightavail the a forfeiture,The did not itself of to declare but
by permitted purchasers lands,legislaturethe of canal situated,an act of thus

purchase paid, uponapply money portion premiseswhich had been ato the of the
acquirepurchased, thereby portion,to suchand to a title releasing the residue

purchased trustee,theof the lands to State. The under the deed assign-of
availing purchasement, privilege, applied the moneyhimself of this which had

portion purchased,paid by debtor,upon a thebeen the of lots and obtained a
for,portionpatent paidthe to so andfrom State the released the residue to the

assignment,that at time of thethe the debtor hadState: such an interestHeld,
purchased by him, byas deed,in the lots so could be transferred the asand to

portion to, byof the lots as the trustee a applicationsuch obtained title such of
by debtor,money paidhad athe which been the trust would result to the credi-

assignment.tors under the

right assignmentthe to an and tomalee2. creditors. The ownerpreferSame—of
property legal right assign propertyof has the to his effects,all and to another

creditors;benefitin trust for the of his and in the exercise of legal right,such
may lawfully preferhe creditors.

binding3. the assignment,the and its recocation. WhenSame—of effect of of
accepted assignmentthe trust is under an andsuch the trustee uponenters its

execution, long force,it inso as remains or where the creditors partiesare to
instrument, presented trustee,the or have their claims to the aud givenhave

they payment,thenotice that look to trust forhim fund deed assignmentthe of
upon parties interest,is all inbinding equitythe and a court of will theenforce

trust.

But,4. assignmentwhere a deed of is made to which the notcreditors do
powersparties, uponthe conferred maybecome the trustee be revoked and the
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destroyed, effect,by arrangementtrust and trusteean between the to thatgrantor
to valid it be donebut be must before the creditors under the deed haveof trust

conditions, a-ny entitling rely uponassented to its or have done act them to the
paymentfund so created for the of their claims.

(hereto.creditors—presumption assign-5. Same—assent Where a deed ofof
recorded, pre-the creditors has andment for benefit of been executed it will be

the creditors for whose benefit it was assentedsumed made thereto.

presumption may by proofBut6. such be rebutted of the therefusal of
accept provisions bytrust, prolongedto of thecreditors the or and unreasonable

delay any attemptpart,on their in to avail themselves of its benefits.

So, assignmentwhere the creditors for whose an made,II. benefit was
eight years thereafter,remained the trust byinactive for and was then revoked

trustee,arrangement grantoran the debtor and thebetween and such creditors
nearly yearsto inactive for thirteen after the revocation,continued remain such

presumptionovercome all of assentprolonged would to theinaction terms theof
creditors,assignment part of the and the revocationon the of the trust will be

sustained, preclude assigneesthe orso as to creditors their from afterward assert­
anying claim under the trust.

to a trustapplied the theLimitations—as8. credi-enforcementof for benefit of
assignmentfor whose an made,tors. Where the creditors benefit delayis

any length time,the trust fund forasserting to such ofclaim that the debts
bydesigned limitations,would be barred the statute ofto be secured it would be

lapseduty after paysuch of time tothe of the trustee refuse to debts,the and a
equity toof will refuse enforce the trust.court

filinga anChancery—of pro9. supple-amended orconfesso ofdecree—effect
made,orderproWhere a has been the filingmentalbill. effect of anconfesso

bill,supplemental after taken,such order has beenamended or is to vacate the
order,the and the defendants are admitted to answer as though proa decree

had not been taken.confesso
Same—interlocutorydecretal10. orders—how conclusiveupon a hear-far final

practice,By hearing chancery,ing. the modern on the final of a suit in all
mayordersdecretal are the courtpreviously altered,rendered before and be

mayvacated, justice require.asmodified or
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the 13th of David on1855,On behalfday Gihson,August,
of and allhimself other or thempersons, legal representatives,

on the 9thwho ofwere, 1838, ofcreditorsday January, Henry
filed his hill in the Cook Court of CommonKing, County

HannahPleas, against EdwardEldridge, Jr.,Eldridge,
Helen ConstanceEldridge, Henry Eldridge, andEldridge

and.widow heirs atHarriet law ofEldridge—the Edward
G,senior—and Ann JuliaEldridge, SusanKing, M.King,

Harriet A.King, Henry Edward P.King, King, andKing
Thomas P. andwidow heirs atKing—the law of Henry

for the ofdeceased, purpose theKing, ofenforcing payment
claims lotcertain insix, block andagainst the eastthirty-four,

half of inlot block insix, thethirty-eight, original town of
The claims mentionedChicago. were to be a lienalleged

the virtue of aupon deed ofpremises by ofassignment Henry
to Edward datedKing senior,Eldridge, January 9th, 1838,

the withconveying mentioned, otherpremises toproperty,
for thesenior, benefit ofEldridge, creditors.King’s

theOn 9th of 1856, the bill wasday April, dismissed as to
Julia Susan M. HarrietKing, A.King, Henry King, King,

andEdward P. Thomas P. and as toKing King, the east half
of lot in block abovesix, named.thirty-eight,

An been entered theappearance having otherby onparties
the same the bill was takenday, pro themagainstconfesso
for want of an and itanswer, was ordered that the defendants,
Edward Hannah HelenEldridge, Eldridge, Eldridge, Henry

Constance andEldridge, Eldridge toEldridge, conveyHarriet
Robert S. as aBlackwell, trustee, whatever title to said lot six,
in block came to themthirty-four, descent fromby their ances-

Edwardtor, and in default ofsenior,Eldridge, their so doing
25—50th III.
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that such should he executed a commissioner.conveyance hy
Mr. directed to sell and theBlackwell was premisesconvey

the and allcourt,and to claimsreport persons having against
on the 9th of or theirday 1838,King January, repre-Henry

tosentatives or were allowed the same and theirassigns, prove
title; the within three thethereto before master months from
date, notice beof said of which was toorder, given by publi-

'cation.
of the time allowed forMarch,the 28th 1857,On day

was extended toclaims Mayagainst Henry King•proving
1857.9th,

G.1857, Edwardthe 14th of Hyde presentedOn day July,
as threeclaim ofthe master a indorserHenry King,to against

datedJenkins & Lovell,notes of Beynolds,promissory
and$3,808.29for $3,685.79, $3,930.793d, 1836,November

and himor order,to Henry King bypayablerespectively,
the 15th of 1857,was onclaimindorsed; day July,which

Bees.H.to Jamesassigned
it thatwas oidered Bobert1858,ofthe 14th July,On day

trustee in cause,theretofore theappointedS. Blackwell, Esq.,
suchfrom action whatever asrefraindesist taking anydo and

from ortaking any step proceedingandtrustee, especially
theor ofto the sale otherreference dispositionwhatever with

with the same.manner interferingor in anypremises,
on motion of Edward G.1859,ofthe 24thOn May,day

and claimsfor proving against Kingthe time presentingHyde,
of which notice1859,to 22d,extended Augustfurtherwas

Mr.The same order allowsto be by publication.was given
thea of the fromdemand premisesto conveyanceBlackwell
soand manner ofof theheirs Eldridge, prescribesandwidow

with such demand,default ofdirects, inand compliancedoing,
asmade Ereer,a commissioner.bydeed bethat

order,the above was Mayof givenotice,N publicationby
31st, 1859.

ofsurvivor1859,the of July, Henry Young,On day16th
to theof James N. Hyde,Thomas, presentedassigneesHenry
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master a claim for a ofbalance accountKingagainst Henry
due from him to Simeon and said SimeonHyde, by Hyde

to James N.assigned Hyde.
On ofthe 23d Isaac L. Hunt to1859,day July, presented

the master claims in favor -of"against Henry King, originally
& J. H.Jackson &Suydam, Co., Ransom, McNulty Ci'iap-

& P. &man, Bull, S. Church Co.,Pomeroy Joseph DyReers
et &al., Richards,White J. D. & Bro.,,4md‘,asDisosway

indorsed,,ofendorser two notes of W. C. Coffin,J. Jby“
said Hunt. asserted the claims underKing. assi'gnméniSf

to have been then made saidalleged creditorslately by of
*or theirKing representatives.

The of Hunt ininterest these claims was on theafterwards,
12th of toNovember, 1859, Abrahamday assigned G. Jen-

who the same to Louisanings, assigned nowCompton, Louisa
C. on the 6th ofEllis, 1860.day January,

On the 13th of and onOctober, 1859, the 12thday ofday
November, James H. Rees1859, fromprocured W. C. H.

in ofWaddell, assignee S. P. & J. R.bankruptcy Church,
of the claim of P.S. Churchassignments & Co. against
*King.Henry

On the 29th of November, 1859, asday Freer, com-special
the tomissioner, Robert S. Blackwell.conveyed premises

On the 22d ofday December, 1859, James H. Rees pro-
cured an from the Illinois ofassignment a claimCollege

on anHenry claimed toagainst King, alleged havesubscription
been him on 5thmade the of forby the bene-day 1836,July,

offit that institution.
On the 13th of 1860, James H. Rees filed aday January,

ato become in thepetition andparty complainant cause, by
order of he wascourt so made. At the same time leave was
granted supplemental bill, Augusthim to file a which was filed
31st, 1860.

bill of Rees sets forth the ofsupplemental allegations.The
the the ordersbill, and in theoriginal andproceedings cause,

the claim of Rees asparticularly indorseeagainst Henry King
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the notes of Jenkins & and theLovell,of claimsEeynolds,
in favor of P. Church & Co. and theS. Illinoisoriginally

The seeks to the east half of lot inbill six,College. charge
as the other theblock as well withpremises,thirty-eight, pay-

that B.ment of and for Thomasdebts, purpose BryanKing’s
holders of the title theand Mason the to eastParker,J. legal

and Lorimerhalf of lot in block James Gra-six, thirty-eight,
Ann and D. who claimedParker,Esther SamuelCallett,ham,

underthe last Thomas B.mentioned,a lien premisesupon
were made The billand J. Parker, parties.MasonBryan

of lot inhad taken six,that Gibsonfarther possessionalleged
of the sameand was then in byblock possessionthirty-four,

It also that Eld-madewho weretenants, parties. allegedhis
received sums ofhadand large moneyGibson severallyridge

a decreean account thereof andand andas rents prayedprofits,
an Mr.A andreceiver,for the same. injunction restraining

the werefrom with premises, prayedBlackwell intermeddling
filed Gibson,wereto this bill byfor. Answers supplemental

and J. Mason Parker,and1860,October 19th, by Bryan
were filed.to whichDecember 20th, 1860, replications

lotan absolute title to sixof Gibson assertedThe answer
and theunderin derived King,block Henrythirty-four,

it assertedand whilesenior,and heirs ofwidow Eldridge,
in thethe claims mentionedownership of originalGibson’s

thewere not withit insisted that thebill, premises chargeable
The titletrusts of hisof or with thedebts assignment.King,

in the man-derivedto have been followingof isGibson alleged
viz:ner,

declaredwasof March, 1843,the 4th Henry KingOn day
for theof the Statesthe District Court Uniteda bybankrupt

wasC. WaddellHew and W. H.York,District ofSouthern
the 15th ofin Onhis daybankruptcy.assigneeappointed

in of HenryasWaddell, bankruptcy1845, assigneeJuly,
inof interestL. Ford allto King’sGordonconveyedKing,

bill andto thenot athe Ford was originalpremises. party
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on 2dthe of he all hisafterwards, March, 1860,day conveyed
ininterest the to the defendant, Gibson.premises

On the 28th of and the theto of1855,day July, prior filing
the ofbill, widow and heirs made a contractoriginal Eldridge

in Cobb,with Zenas to him lotJr., to six inwriting convey
block and Cobb was not tomade a thethirty-four, origi-party
nal hill. On the 19th of and after1857, theday September,

of the andbill the decreefiling original therein,fro confesso
Cobb the above contract on his andfully performed part

his interest therein to David toGibson, whom theassigned
and heirs ofwidow theconveyed deedEldridge premises by

of possessionthe same date. The of the premises had been
delivered to Gibson obtainedCobb, who the same from theby

ofwidow and heirs Eldridge.
ofThe answers Thomas B. andBryan J. Mason Parker

asserted an absolute title to the east half of lot blocksix,
derived under an betweenthirty-eight, agreement Henry King

and Edward dated Octobersenior, 15th, and aEldridge, 1845,
of interest under the same toconveyance King’s Amory

dated 1849. The5th,Gamage, April ofspecific performance
the above was decreed in a suit ofagreement Gamage against
the widow and heirs of and a deed isEldridge, to havealleged

executed inbeen to of suchGamage pursuance underdecree,
whom and J. Mason Parker claimed title.Bryan

theOn 20th of the1860, courtday December, appointed
Cobb, receiver of lot six,Zenas blockJr., andthirty-four,

restrained from theGibson conveying premises.
theOn 12th of October, 1863, survivorday Henry Young,

of ofThomas, James M. filed an affi-Henry assignees Hyde,
davit in the acause, claim asasserting against Henry King
indorser of the notes of Jenkins & Lovell beforeReynolds,

adverse to the claim of James H.mentioned, Rees theupon
same notes.

On the H.same 12th of October, 1863,day Henry Casey
filed an in the aaffidavit claim as thecause, survivorasserting
of S. On the 16thHubbardChristopher Henry King.against
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on motion of theNovember, 1863,of timeHenry Young,day
allowed for and claims extendedwas topresenting proving

1864.1,January
of LouisaOn the 5th now Louisa1864,day July, Compton,

affidavit in the0. filed an claimsEllis, cause, asserting against
favor ofin Hasbuck & andBuck,Henry King, originally

she claimed under then& whichBull, assignmentsPomeroy
made.lately

14th of the time forOn the and1864,day July, presenting
further extended toclaims was 1864.1st,Septemberproving

5th of that allOn the it was orderedMarch, 1866,day per-
should insons claims courtHenry King appearhaving against

the suit on or the 15thand to before ofbecome March,parties
forever barred from benefit of theor be1866, same;any

on the of modified so as notwas, March, 1867,orderwhich 7th
andEllis,Louisa 0. H.Henry Young Henryto preclude

relief entitledfrom be to.whatever they mightCasey
Eobert S. Blackwell died1863,the 10th of intes-On May,

him E. hisCatharine Blackwell, widow,tate, survivingleaving
and Kate his children andBlackwell,B. Blackwelland Orville
title lot block isA nominal to six,heirs at law. thirty-four,

do not claimbutheirs;in Mr. Blackwell’s they anyvested
therein.interest

of David GibsonOctober, 1865,the 6th conveyedOn day
B. on thewho,last mentioned to Thomasthe Bryan,premises

of the same toaOctober, 1865,9th of conveyed portionday
H. Merriman.Maurice

toleave was David1867,the of March, grantedOn 7th day
Black-a Catharineto file bill E.supplemental againstGibson

H.Kate JamesBlackwell, Eees,B. Blackwell,Orvillewell,
Thomas B.LouisaH. Henry Young,Casey, Compton,Henry

filed thewas onMerriman,Maurice H. whichandBryan
same day.

and theforth the billsets allegationsThis bill original
andthe orderscontained;therein subsequent pleadings,



et v. Ebbs et al. 391Gibsoxt al.1869.]

of the Court.Opinion

in the the death of. Mr.cause; Blackwell, leavingproceedings
him Catharine E. his and Orvillewidow,Blackwell,surviving

thelaw;B. and Kate his children and heirs at con-Blackwell,
to andGibson to Merriman;by Bryanveyance Bryan, by

and for relief thesuch as be entitledprays complainant may
to. the of filedTo bill answers wereGibson,supplemental

H. Eees,James H. Louisa 0.by Henry Casey,Henry Young,
B.Thomas and Maurice toEllis, Merriman;H. whichBryan

wereanswers filed. neverDavid Gibsonreplications pre-
sented claims for onand the 13thany allowance,against King
of in the1868, court, of theJanuary, open during hearing

declined further tocause, the suit on of him-behalfprosecute
orself as for the ofcreditors andcomplainant, Henry King;

wasleave to H.James Eees togiventhereupon prosecute
of himself,the same on behalf C.Louisa Ellis, Henry Young

H.and Henry Casey.
lastThe mentioned assert that certain liarpersons alleged

bilities of are liens lot insix blockKingHenry upon thirty-four,
and the east half of lot six in block in thethirty-eight, origi-
nal town of and a more detailed statementChicago; of the
title the defendantsof will the nature andexplain oforigin

lien thethe of claimants.alleged
In 1836 of the Board ofHenry King purchased Commission-

the anders of Illinois lot inCanal, six blockMichigan
lot seven in block lot four inthirty-eight, blocktwenty-eight,

and four inlot block all in thethirteen,forty-six, original
andtown of became the of one WilliamChicago, assignee

of and titlehis to lot insix block inYoung right thirty-four
the oftown saidoriginal Chicago, purchased ofby Young

ofthe Board Commissioners of the Illinois and Canal.Michigan
thereceived usual certificates of of the lotsKing purchase

andhim, became the of aby likepurchased assignee certifi-
cate to Theissued William Young. of thepurchase money
lots thousand and dollar’s,was one-eighteen thirty payable,

in andfourth cash the residue in twoone, and threepart years,
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with interest at cent.,six in advancepayable onper annually
the of the Theunpaid contracts ofportion purchase money.

were to thebe forfeited if residue of thepurchase purchase
and the interest thereon was not Themoney promptly paid.

first to hundred and seven dol-payment, amounting forty-five
lars and cents of and hundred and elevenfifty principal, eight
dollars and cents Was but the subse-thirty-five interest, made,

were none of them made atquent payments the time becamethey
due, and all of said were,lots in the forfeited to1837,year
the State. The law under thewhich forfeiture madeoccurred
it absolute. On the 9th ofday 1838,January, Henry King
made an to Edward senior, of theassignment aboveEldridge,
named lots, with other for the benefit of his creditors.property,
The was authorized sell andto theassignee convey assigned

and was to out of theproperty, required first,pay proceeds,
certain liabilities mentioned in schedule A annexed to the

and second, the liabilities mentioned inassignment; schedule
B thereto annexed, which enumerated certain and refer-ones,

“tored others under the of other lawful anddescription any
demands said not then in hisjust statedagainst Henry King

indebtedness.”
inHone of the claims asserted this suit are mentioned in

schedule the claimA, H.byexcepting presented Henry Casey,
is described as a inwhich claim favor of Hubbard & Casey

of $4,500between and on which a suit$5,000, had been com-
saidmenced wherein Thomas M. Grosvenor andagainst King,
had become bail for him. theHenry Eldridge By assignment

a was to Thomas M. andGrosvenorpreference given Henry
for amount be toEldridge any they might obliged pay by

reason of their as butliability bail; no waspreference given
to the debt nor to Hubbard & on accountitself, Casey thereof;
and no was made for its thepaymentprovision excepting

“ other and demandsdirection to lawfulany justpay against
insaid not then stated his indebtedness.”Henry King
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inThe are mentioned schedule B:asserted claimsfollowing
due to & Bull,......... $1,800.00Balance Pomeroy

““ J. H. 200.00Ransom,....................
“ “ Church & Co., 1,224.20S. P. .............

which be due to Simeon onbalance mayAny Hyde,
him.settlement of accounts with

inis made either of the schedules of lia-No mention any
of the Illinoisto or asKing anybility liabilityCollege,

of ofindorser the notes Jenkins Lovell. The&Reynolds,
claims Louisa C. in favor ofby Ellis,presented originally

& & &Buck,Hasbuck J. D. J. D. BeersDisosway Bro., Co.,
&White Jackson & &Richards, Suydam, Co., McNulty

of Coffin,and as indorser of the notes C. areJ. W.Chapman
innot alluded to the schedules.

theAt time the was made the State thewasassignment
absolute owner of the ofwithoutpremises, any right redemp-
tion claim toor relief on the Theof Generalpart King.

of in theIllinois, consideration of ofAssembly depreciation
the value of canal oflands,lots and and the severe sus-losses
tained an act “An Act forthereof, entitled,by purchasers by
the relief inof of canal andlots Ottawapurchasers Chicago
in 1836,” authorized a re-sale27th, 1841,approved February
of canal andlands lots theretofore sold and forfeited to the

whereon advances had been made to the StateState, by way
of at oftherefor, a valuation and two-payment sixty-six

cent,thirds of the re-salesSuch wereper price.original
beauthorized to made to but theoriginal purchasers only,

of madewasright thereby anpurchase granted assignable by
instrument in to be andfiled recorded the Board ofwriting, by
Commissioners of the Illinois and Canal. PurchasersMichigan
were allowed to make a selection from the forfeited lands and
lots, of those which desired to and to thethey purchase, pay
new valuation madeby thereon,deducting payments already
and certificates of sale of other orlands, lotssurrendering parts
of sold andlots, forfeited. Prior or soon after the ofto, passage
this act, and todelivered EdwardHenry King assigned
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thesenior, certificates of sale of theEldridge, five lots originally
of the Illinoispurchased and but itCanal, does notMichigan

that made effort to useappear themEldridge any until after
had tiled his inKing petition theOn 4thbankruptcy. day

of March, 1843, was declared a theKing Districtbankrupt by
Court of the United States for the southern district of Hew
York, and all of his and of toproperty rights property passed
W. O. H. the officialWaddell, of that district.assignee

On or about the ofllth Edward1843,day May, Eldridge,
senior, to the State said lot inrelinquished seven, block twenty-

lot infour, block and lot ineight, four, blockforty-six, thirteen,
and the sums thereon towards theapplied paid ofpurchase
said lot in blocksix, and the east halfthirty-four, of lot six in
block the State the further sumthirty-eight. Eldridge paid
of the the§604.49, residue of of thebeing purchase money

last and on the 9thpremises mentioned, ofafterwards, day
June, 1843, received for the same. On or theaboutpatents
19th of 1843, sold theday west half of lotMay, Eldridge six,
in block to Jones. In thethirty-eight, Benjamin year 1843,

took of lot insenior, six, blockEldridge, possession thirty-
four, he,which his untiltenants, retainedby when1846,July,
Edward under some claim of titleEldridge, junior, which does
not took which, hisappear, possession, tenants, he, for him-by

■orself, for himself and those interested withjointly him,
retained until 28th, 1855, when he and the otherJuly heirs of

sold thesenior, to ZenasEldridge, premises Cobb, Onjunior.
the 3d of 1845, obtained hisday February, King indischarge

and on the 15th ofbankruptcy, October, 1845,day Eldridge,
senior, and entered into anEng that theagreement, reciting
title to the theunder hadpremises andassignment failed,
that had a title theretoEldridge acquired of theindependent
trusts of that instrument and whichby toEldridge agreed

to the east half of lot six inconvey blockKing thirty-eight,
the of five hundredupon dollars in sixpayment andmonths,

also to lot in blocksix,convey ofthirty-four upon payment
five thousand dollars within two Ifyears. the werepayments



dl. 395et v. Rees etal.Gresoif1869.]

Opinion of the Court.

thatit shouldnot made as was agreed Eldridgestipulated,
furtherThe recitedhave the absolutely. agreementproperty

mentioned inthat all claims King’s having priorityassignment,
the claim of A.of that of RaneyEldridge, excepting King,

It that A. on thehad been discharged. appears Raney King,
1845,15th of released to EdwardOctober,same day Eldridge,

allsenior, claims which she had under Henry King’s assign-
ment. died 8th,Edward senior, 1847,SeptemberEldridge,
within the mentioned in histwo withyears agreement Henry

minor heirs diedKing, leaving Henryhim.surviving King
in the 1850, without in manner withyear anyhaving complied
the of his contract with and onprovisions senior,Eldridge,
the 14th of the widow and heirs of1854,day August, King

theirall interest in lot six, block to Davidconveyed thirty-four
Gibson. On the 15th of as1845, Waddell,day July, assignee
in of to Gordon L. Fordbankruptcy Henry King, conveyed
all interest in the and on the 28th ofKing’s premises, day

Hannah EdwardJuly, 1855, HelenEldridge, Eldridge, junior,
Constance and HarrietEldridge, Henry Eldridge, Eldridge

the widow and heirs of EdwardEldridge, senior,Eldridge,
insold, lot six block toby contract, Zenas Cobb,thirty-four,

who his notes for thejunior, gave and haspurchase money
since them. The tenants inpaid possession immediately
attorned to and he remained in theCobb, underpossession,
title derived from the heirs of until hesenior, soldEldridge,
the to David to theGibson. Prior 13th ofpremises day

1855, Gibson had the claimsAugust, acquired by assignment
of certain creditors and on that heHenryagainst King, day,
for and all others like filedclaims,himself the originalhaving
bill, but to Gordon L. who hadFord,neglected acquiredmake
the interest of and Zenas who wasCobb,Henry King, junior,
in and had title thethe of heirs of Eld-possession acquired

to the suit. on the 19thsenior, Afterwards,ridge, parties day
of the title of and1857, Gibson CobbSeptember, acquired
took of the on the 2d ofandpossession March,premises, day

the1860, title of L. Ford.Gordonacquired
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senior, an withEldridge, by agreement datedHenry King,
15th, 1845,October to to him the east halfagreed ofconvey

lot insix block of fiveupon hundredthirty-eight, payment
dollars within six months. senior, died SeptemberEldridge,

a8th, 1847, widow and minor heirs him.leaving surviving
1849,On the 5th of andApril, A.day Henry King Haney

one of the creditors inmentionedKing, Henry King’s assign-
inall their interest the east half of six inment, lotconveyed

toblock On the 14th ofthirty-eight, Amory dayGamage.
filed a bill in1852, Amory GamageApril, againstchancery

the and heirs at law ofwidow to redeem theEldridge, senior,
loteast half of six in block that thethirty-eight, alleging

and ofbetweenagreement Eldridge, 15th,OctoberKing 1845,
was and the 18tha on ofmortgage; aday 1853,August,

adecree was obtained Theallowing redemption. redemption
was and the master in in ofmade chancery thepursuance

on the 9th ofdecree, day 1854, theFebruary, conveyed pre-
undermises to thewhom defendantsGamage, Bryan and J.

Parker claim title byMason absolute Until thatconveyances.
last mentioned weretime the vacant andpremises unoccupied.

The bill of Gibson, 13th,filed 1855,original August sought
these with the ofto debts,charge premises payment King’s

as to the same, 9th,but was dismissed 1856. TheApril supple-
bill of H. Beesmental James to theagain sought charge

with thelast mentioned andtrust, for thatallegedpremises
theand J. Mason holders of theParker,Bryanpurpose legal

made The bill oftitle, were Bees alsoparties. supplemental
to to inthe title lot six blockcharge whichsought thirty-four,

after of the billGibson the andhad, filing the orderoriginal
the ofsame Gordon L. Fordconfesso,acquired andprotaking

theand rents and of theZenas last men-Cobb, junior, profits
with the same trust. andtioned Merrimanpremises, Bryan

title to lot six inhave succeeded to Gibson’s block thirty-
and has abandoned his claim as a creditor ofGibsonfour, King.

The creditors are the aresuit,who toseekingprosecuting
claims as liens the andestablish their Gibsonupon premises,
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them,him are resisting claimingunderthoseand claiming
to the lien.nottitle subject allegedthat have an absolutethey

lot six in blockeast half oftitle to thedefends hisBryan
thestatement ofThissameon the grounds.thirty-eight

of the variousanfull for understandingfacts is sufficiently
record.this voluminousbyquestions presented

make antohad the power assign-That legalHenry King
histhe benefit ofand effects forof all hisment property

thatit clearAnd isno one willcreditors, equallyquestion.
thanto a ratherhe had theso,in prefer portionrightdoing

courtsbeen thea has byothers. Such recognizedpower long
instru-and this When such anof both Britain country.Great
entersand the trusteement is made and the trust accepted

remains inof the as ittrust, force,the soupon discharge long
the or haveinstrument,or the creditors are towhere parties

thattrustee and noticetheir claims to the himpresented given
it allthe fund for islook to uponthey payment, binding

in and a court of will entertainparties interest, equity juris-
force anddiction the trust into to haveand effect. Butcarry

fraud init is that it be free from itsvalidity necessary entirely
andinception purposes.

1838,that to the 9th theIt of January,appears King, prior
date of this had of the trustees of theassignment, purchased

and aCanal, lots,Illinois number of which hadMichigan city
lands,been laid out on canal and of which the inproperty

a apart.formed He had of thecontroversy paid part pur-
chase but in default in thewas of themoney, payment

theand terms of the the trustees thebalance, ofby purchase
thecanal as of the the to declarehad, State, aagents right

forfeiture of the contract and retain the purchase money
But this record fails to that thealready show Statepaid.

exercised this but on the thecontrary,right, assemblygeneral
1841,in an inwhich, consideration ofFebruary, act,passed

the of and the sus-lossesgreat depreciation heavyproperty
tained of canal lands and alots whichby purchasers upon

of the had been andportion a balancepurchase money paid
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remained them theunpaid, togave right theappropriate pay-
madements on several tracts to the of thedischarge purchase

of such of the.money landsportion aspurchased it would
and to release thesatisfy, lands to the State.remaining

Under this enactment, availed himself of itsEldridge pro-
visions,' and the was re-valuedproperty as the law required,
and endorsed the certificates ofKing iopurchase Eldridge,
and as suchhe, released the otherassignee, lots and applied
the to themoney lotsalready paid, in andcontroversy,

in hisacquired own name a therefor frompatent the State,
and thus became vested with the fee: did not,Eldridge

makehowever, this until in 1843, afterarrangement May,
was declared a underKing the laws of thebankrupt United

States.
It is that thisurged, with theearnestly title thusproperty,

never became to the trust declared inperfected, subject favor of
that at the time of thecreditors; asKing’s assignment, King

and had nodefault,was in nor could heto, have enforcedright
his contract the canalwith commissioners, by embracing

in■thelots his deed of no title eitherpassedassignment; legal
or to the thefor benefit of andequitable creditors,Eldridge
that when the title theobtained to in con-Eldridge property

it was under a new and contract withtroversy, independent
the and that inState, law or no interest inured to theequity
benefit of the is no doubt that thetrue,creditors. It creditors,

them,or could not have thefor rendered interestEldridge
to available to the five unlesslots,conveyed Eldridge,by King

had the balance of the inwhich,they paid purchase money,
its then ofcondition, would doubtless have beendepreciated

times its value at that time. This no one would thinkmany
of on the in the title under the; but obtainingcontrary,doing

of theact did not for butland,the paylegislature, Eldridge
availed himself the madeof alreadysimply payments by

and with the wasothers,for whose lawbenefit,King, adopted.
title,held theIn this whoarrangement, Eldridge,making

State,the it in trustin to contract with and wasequity, King’s
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he used thewhencreditors,benefit of pay-for the King’s
to the land embracedthe titletomade byments King perfect

in faith the intentionoutwas butthe trust, goodin carrying
inde-trust andcreated,the wasand himself whenof King

a trustthe deed ofinof covenants assignment,pendent
thus obtained the fee.whento the creditorsresulted Eldridge

itthe the and wascreditors,it was for benefit ofIn equity,
intentions from hisout convey-but impliedcarrying King’s

he the of thesethese lots. Hadof purchaseance regarded
the embraceas canceled and rescinded,five lots purchase why

Hadin the deed of ? been able tothem assignment Eldridge
the return of the from the Stateobtain insteadpurchase money

of would one that itlots,of a the wasany not,pretendpart
aunder the deed of of the trust ?assignment, part property

Had the StateWe not. declared forfeiture andapresume
retained the and or hadmoney Kingalready paid, Eldridge

thethen lots and their own notandre-purchased paid money
the trust then the of counsel would no doubtmoney, position

correct and but hadbe this claimKing assignedapplicable;
the State for the benefit of his andcreditors, so far asagainst

was a trust resultedrealized,it for their benefit.
It would be to the trustee to thusinequitable permit appro-

the fund to thetrust exclusion of the otherpriate creditors,
when he had not for andit, waspaid King hisestopped by
deed from thus theit, while trust was still in forceapplying

A court ofand would not such abinding. equity permit
of a trust butfund, will hold to fairmisappropriation parties

honest it.and withdealings
It is, however, that theurged by appellants’ counsel,

manifested the written enteredarrangement by intoagreement,
and on the 15th of October, inby 1845,Eldridge King terms,

as in thewell as revoked conferredlaw, power upon Eldridge
the deed of and that the trustby assignment, thereby created,

ceased and andwas creditorsterminated, thenceforth had no
further in or theinterest claim That aupon property. power
created a deed of this character be revoked andby may the
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trust andestroyed by betweenarrangement the andgrantor
wetrustee, think there can be no doubt. But to be effectual

it must be done before the creditors have manifested their
assent their claims theby topresenting or intrustee, some
manner manifest their assent or do some act them toentitling

the forrely fund of them claims.upon payment
theThis seems to be well doctrine of the Britishrecognized

thecourts. In case of Acton v. 2 &Woodgate, Mylne Keen,
it was held that a492, ofconveyance by a debtor inproperty

trust for the benefit of creditors, who are not orparties privies
to the deed, a foras the trusteeonly tooperates power apply
the in suchof and that thedebts;property payment power

revocable the debtor. That it butis has the same as ifby effect
the debtor had todelivered another with whichmoney to pay
his and hewhich withdraw at timedebts, before itmight any
should thusbe or the fact communicated to the credi­applied,
tors that it was thus held the for their use. In thatby agent

v. 3 Sim.Lauderdale, 1,Ganard was referred to as hold­case,
the revocation be the trusteemade,ing might notwithstanding

the the creditors,had communicated fact to but the Master of
the Bolls that doctrine. The case of v.questioned Walywn

case in707,3 Meriv. and the same 3 Sim. wentCoutts, 14,
thefurther, held,and that the solicitor of trustee andalthough

creditors,thethe had sent a circular letter todebtor notifying
nature,its the creditors hadthem the and noof assignment

the to enforce the deednotice, againstnotwithstandingright,
of the as had notthe inasmuchgrantor, theyrepresentatives

theThe case was to chancellorthe deed. appealedsigned
6,v. 4 Russ. a similarBroom,affirmed. In Paige questionand

A had a deed directedthe court. debtor poll,was before by
interest of aestate theof his to pay particularthe receiver
the was executedthat as deedheld,and it wasmortgage;
and considera­of the withoutthewithout mortgagees,privity

thewas not upontion on their it binding grantor.part,
20 itPearson, 81, held,Ill. wascase Wilson v.In the of

offor the benefit creditors,to a trust deedthat the parties
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the and trust before theabandon ofassignmentmight rights
aban-,intervened,creditors had and that whether it had been

a to be determineddoned was from all the circumstancesquestion
the transaction.surrounding

in the case of Pierce v. 32 itBrewster, 268, wasAgain, Ill.
anheld that the debtor and trustee entered intoagreement by

to the that the latter should not sellsubsequently assignment,
the on a as he had beencredit, authorizedproperty assigned, by
the deed of was valid and deedthe ofassignment, purged

thethe fraud which law inferred from such a andpower,
the valid andrendered assignment binding.

These authorities establish the doctrine thatabundantly
when such a deed is made and the creditors are not toparties

it underit, limitations, bemay, proper altered, orchanged
canceled the to theparties instrument.by

It remains to determine whether in this case the revocation
theof trust was the of theaccomplished by 15thagreement

of 1845. While weOctober, not be to themight willing adopt
rule announced the British courts in its fullby andlength
breadth, still with reasonable arequalifications we toprepared

it While we inapplication.give accordance with themight,
inrule some Americanadopted courts, hold that when such a

is presumeexecuted andconveyance recorded, we would the
assent of the as itcreditor, would to be for hisappear benefit,

we must hold that such ayet is liable topresumption be
and that it would be rebuttedrebutted; that theby proof

hadcreditors refused, of the toupon learning conveyance,
avail themselves of its or if shouldprovisions; they delay

time,offor a so as to create a counterlength long presump-
tion to that of assent. Observation teaches that men are not

in their and in themselves oftardy pursuing rights, availing
all which as to their inter-things they regard tending promote
ests. And after asuch deed is made and we wouldrecorded,

that if creditors it to theirnaturally suppose interest,regarded
and assented to its would notprovisions, they delay any great

timeof until would endeavor tolength render the fundthey
26—50th III.
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Such is usual with action. We must there-humanavailing.
case,conclude, in had remainedfore when the as thiscreditors,

inactive and no to the to thesubjectsteps property pay-taken
claimed,ment neverof their debts for and ornearly eight years,

its and at endclaim,notice that would the ofbenefits,theygave
the a deed declared therecorded,that time dulyparties, by

revoked,trust and the creditors took no to thesteps subject
for thirteen or fourteen that neverproperty years longer, they

assent,did and that the revocation was made. Suchproperly
inaction overcomes all of and noassent,surely presumption

that the not cancel inwould contendperson parties might
the of creditors.absence of consent

It that the inaction of the creditorsbe, for sevenmay years,
revocation,nine months and a which thebeforehalf, elapsed

the butassent,would be effectual to rebut of itpresumption
to the of this case to so as evenhold,is not decisionnecessary

if the revocation not have been avoided on the groundc.ould
thattheir assent had been still we must concludethat given,

the that after the revocation thefrom period elapsedlong
ahad ratified it. This is as reasonablecreditors presumption

as that the creditors had assented to the and isassignment,
entitled to as muchfully weight.

trust we have theTo raise this to money paid by Kingpursue
and to theon these other inlots, property controversy through

themade under the act of the intothe arrangement legislature,
noin whom the fee vested.hands of Eldridge, King having

the it a result-title when he made becameassignment, only
to In awhen deeded such aEldridge. case,trust perioding

thus shall become freesituated,arrive whenmust property
a time when courts will thatsuch burthens;from presume

dis-it has resulted have released andthose in whose favor
from its Had ownedthe operation. Kingcharged property

he executed the deed of tothe title when Eldridge,assignment
the in the deed or scheduleshad he named creditorsand

Butthat otherattached, it be apply.may principles might
determinationthat is not now before the court and itsquestion
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tonot now saya case dois In such we pretendunnecessary.
a would behow far such indulged.presumption

not bethat shouldof propertyThe requireinterests society,
be tothat itfettered may subjectedfor long periods, simply,

of stale of doubtfulthe demands justice—claimspayment
and are onlywhopersons representingpresented urged by

theknow ofwho and can nothing,and knowcreditors, nothing,
deedthisstate of the Hadaccounts between original parties.

wouldrecord,of never no onebeen placed uponassignment
the of the creditors,contend that we could assentpresume

thebecause it would inferred had but onnotice,not be they
the the other In suchwould becontrary, presumption way.

a case it that aclear,we revocation would beregard good;
and thewhen obtains that the was notassentpresumption

or if that itgiven, so, was then we must hold thewithdrawn,
binding.validrevocation and theFrom ofgreat length

time that has we must hold that no assent waselapsed,
withdrawn,if it that it wasgiven,or was, and that because,

unprecedentedtheby of the of the west,growth great city
thewithtogether theimprovements placed upon property,

what the creditors as has ofregarded worthless become large
value, not and inthey now come and claimmay alienrepent
and the to the ofsubject their debts. Weproperty payment
must therefore thethat 1845hold, indenture of was a rescisión
of the trust, which cannot be the creditors afterquestioned by

before and thirteen orpermitting nearly moreeight years years
to rescisión,after the before claimedelapse under the trust.they

In the case of 2Coats’ ParsonsBeynell Estate, Select Eq.
itCas. was said258, that as a rule of angeneral equity,

in trust setcannotassignee the statute ofup limitations
cestuihis such trustsagainst que trust; direct not withinbeing

the statute. But the of the trust fund in the handspossession
of the trustee or is theconsidered of theassignee possession
cestui trust and is not held Butque to Mm.adversely
after a ofdelay withoutyears, creditors totwenty moving

the trust to the ofsubject their theproperty debts,payment
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thatarises, havepresumption they been and thepaid, trust
executed so far as creditors. Andrespects Drysdal’s case,
decided the Court ofby Supreme isPennsylvania, referred to
as the doctrine. Seesupporting v.Agnew 4Fetterson, Penn.
St. R. 56. And whether we should this rule agive general

it isapplication to butdetermine, we areunnecessary disposed
to it force under the circumstancesgive of this case.

These claims do not commend themselves to a court of
are both stale andequity. andThey sustainedspeculative,

insufficient to create aby convictionproof of theirstrong jus-
ever betice, as must the case with transactions of such long

the frail witnesses,ofstanding, upondepending memory
the actors,and where both and areprincipal King Eldridge,

and no leftdead, one who was of counter claims andcognizant
demands that have existed ofmay these claims.against many

hand,On the other Gibson a in aoccupies strong position
aof as of thecourt for which heequity purchaser premises,

swears to have in actual cash overpaid thousandfifty dollars,
all itand from the evidence was at the time worth. He pur-

chased all of the claims to the lot thewhich record disclosed,
and as claims of such a naturalcharacter,against justice
would that his should be unless forbiddensustained,say position

rules of law which the ofby unbending prevent interposition
the chancellor.

the 9th of 1838, October,Prom till the 15th ofJanuary,
1845, months,seven nine and a no were takenyears, half steps

trust, haveto execute the or the creditors tobyby Eldridge
out. thisits carried noprovisions long period stepsDuring

the andunder when doublewere assignment, nearlytaken
afterwards before of these claims were-that elapsed anyperiod

are to the that"conclusion,we irresistiblypresented, impelled
treated the trust as andall worthless had abandonedparties

and we are in that conclusion wewhen nowit, strengthened
thethat holders of the claims or theirsee original assignees'

under the are not here orbankrupt proceeding presenting
their but areclaims,insisting upon they represented by
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have themwho after underwould,assignees purchased they
be barred the statute and are there-circumstances,ordinary by

and thestale,fore cannot nowtrust,having theyabandoned
nor can their elect to revive the trust.elect, assignees

In the of v. 28 Ill. it was thatMills, 44,case Harris held
a note was the statute of limitations,where barred theby

to secure its would be held to begivenmortgage payment
That is allbarred. when the of its inci­thing gone,principal

dents must the is anwith and but incident toit,go mortgage
the debt.

In the of 41 Ill.Maison,case Pollock v. it was held517, that
the under our statutedebt barred oflimitations,mortgage being
in sixteen the is barred and the to forecloseyears, entry right
is that when the the isdebt, thegone; principal thing, gone,

the also and thenincident, is a foreclosure can­mortgage, gone,
be innot had of the various modes theany given by law.

Thus it is that the statute ofseen, limitations doesalthough
not run the where the relation ofto andentrybar mortgagor

runstill it does to bar theexists, debt; andmortgagee
itif in notdoes such a when is con­case, why property

for ofto a trustee the benefit creditors? Inveyed principle,
there would to no difference. In eachbe case theseem
debtor transfers or as a for thesecurityconveys property pay­
ment of debts. In either case are but athey andsecurity

not themore. do to class ofThey tonothing belong trusts,
the lawwhich of trusts but in someusually applies, partake

of their nature and but not in all of them.respects incidents,
trust,Such do not create a but apure onlyassignments quasi

to aretrust, intended secure and notdebts, tobeing designed
endure timefor of like most trusts that are created.long periods

isHence no reason the statute should be sus­perceived why
to a debt to be outmerely alive, intendedpended keep paid

theof trust more a or other debtthan debtfund, any mortgage
secured aby pledge.

In debtsthis to thecase, requiredKing Eldridge pay
named the schedules annexed to the deed ofin assignment.
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can theThis that tobeonly were madeimply payments while
and and not atwere allthey legal binding, events, sub-although

thereleased, or bai-red statute of limitationsby ; andsequently
the end of schedule it is thatB,at provided shallEldridge

other lawful demandsand notany thenpay just against King,
This seemsin his indebtedness. to limit the actionstated of

and ifindebtedness,to lawful then it became hisso,Eldridge
to refuse to demand or thatclaimpay unjustduty any might

outlawed the of time.become by lapse
however, that Gibson iscounsel, urge estoppedAppellees’

andthe of his bill the decreeby allegations fro confesso
the of thisthereon, from now salerendered resisting property

of debts filed the ofthe the byfor assigneespayment King’s
That was alldoubt,no thedecree,creditors. uponbinding

and theto it to the extent of its find­adjudication upon,parties
so as it remained in Itfacts, is,the force. however,ofing long

that oran amendedchanceryrule of bya practice, filing sup­
all decretal are vacatedorders andbill, previousplemental

the and amended ordefendants answermay original supple­
isamended or bill heldbill Such anmental supplemental

it asnew case to authorize toa andto make proceed though
had not been rendered. v.decree Wightmana fro confesso

Blake,Powell, O’­ v. 9Smale, 570;2 De Gex & Callagan
9220. the case of v. Lord Audley,In VigusIrish Reports,

Shadwell,viceit held Chancellor thatwasSimons, 408, by
is filed abilla bill of revivor supplemental againstwhen and

andbill,to the aa defendantwho originalrepresentsperson
bill,not answered thehas to but originaldefendant appeared

theand that repre­bill of revivor supplement praysand the
hebills,defendant boththe deceased answersentative of may

a mere billin such a where ofcase,to do so. Andis bound
the anbill,for an answer tofiled, which asks originalrevivor is

he fail to makethe defendant ifwill issueattachment against
an answer.such

it said,6 was393,of v. Bevan.Buck,In the case Davis
the causeis originalthat to obtain relief which sought,the



et dl. v. et at.Gibson Bees 4071869.]
theof Court.Opinion

iscauseat when themust be re-heard the time supplemental
the fullthe court,matter beforeand the wholeheard; being

be entitled will be considered;torelief which mayplaintiffs
defect in thethus to athat a bill supplysupplemental brought

and the decreecause,and decree in thepleadings original
be on of the decreewhich it is to obtained aupon rehearing

naturein the of ais a billcause,in the supplementaloriginal
ofbill review.

the Bees be held either to be anthis case bill of mustIn
or in nature ofto it was the abill,Gibson’samendment

a ofto that bill. It was filed creditorby King,supplement
toit to this theand like Gibson’s bill, subject propertysought

creditors ofhis debt those of otherof and King.payment
the andthe two was Bees’ bill recitedsame,of billsThe scope

bill and the various whichof Gibson’sthe stepsallegations
in the and andcase,had been taken made Gibson others defen-

and for an answer. This billdants, prayed manifestly proceeds
that tothe it be answered thewas by defendants,upon ground
that in such a case theand we have seen answer should be to

Bees then thatbills. If Gibson wasboth supposed precluded
of bill,the his call forfrom anallegations whydenying

had then abandoned his bill and would noanswer. Gibson
as he claimed to havehave dismissed it,doubt theprocured

fromand the lien,free had ittitle to the dischargedpremises
hadto after creditors intervenedthenot been contrary practice,

under the decree.claims Butand asserted their confessof>ro
asserted that he held anbill and absoluteanswered Bees’he

and denied that were inhimself,intitle to the theypremises
of the claims which hadfor themanner liable paymentany

wasthe master. No made toobjectionbeforebeen exhibited
filed thereto and thewasbut a casethis answer, replication

ato hearing.progressed
thewas decreethat Gibson byHad Bees precludedsupposed

these or from thatlots,from denyingclaimingconfessofro
debts,these it is strangefor ofliable thewere paymentthey

itmove to strike fromorto the answer,that he did not except
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the files instead of issue Asit. a rule,joining upon general
a can acomplainant, order anonly pro whenpreserve eonfesso
answer has been thefiled, answersubsequently by having

answer,stricken from the for if he receives the hefiles, thereby
waives the to take theorder bill 1 Danl. Ch. Pr.jw confesso.
695. to the Eees andthen,According practice by receiving

to theanswer, decree wasreplying Gibson’s pro confesso
and the case stood for trial theopened on various bills and

and in the attitudeanswers, the then thepleadings occupied,
case stood for trial on its asmerits, a hadthough rehearing
been on a bill of review. The theirgranted parties by plead-

under leave of the had inings thecourt, effect, causeplaced
on a rehearing.

Nor does the order find that thepro ofallegationsconfesso
the bill are true. It finds that the had failed toEldridges

“and finds The substance of theanswer, billcomplainants’
to that onebe, in his lifetimeappearing Henry King purchased

the lots described in the certificate of executedpurchase by
the Board of of the IllinoisCommissioners Canal,” describing
them. It and recites the bill,substance of the andproceeds
finds the sixtitle to lot in block to mbelegal thirty-four,
the heirs of and orders them to the lots toEldridge, convey
E. S. to held on the sameBlackwell, be trusts as it was held

their and he was ordered to sell the lot andancestor, makeby
to the court. nowhereIt that the courtreport appears

or thefound to be or foundtrue, orallegationsadjudged
the from the of thedeclared what trust but decreewas; scope

is that the court acted the thatit uponapparent supposition
a trust fund to be distributed tothe was and allanyproperty

a towho establish in it.beneficiaries might right participate
does not that was aBut the court benefici-anyadjudge person

untilthe fund in to hold the claimsbut took shouldary, charge
and referred it to the master toestablished,be ascertained and

Itthat did not evenhear and determine inquestion.proof
but it isterms find should be sothat the applied,proceeds

inferred that such was intended.
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nothat hadunder this decreeIt is no doubt true pro confesso,
thethe onfund, comingclaims been established against

the courtthat wouldfact,in of the master’s showingreport
to theordered the to be Eldridgehave re-conveyedproperty

fundother trustas it would have orderedheirs, anyprecisely
beforeto refunded a receiver where none of thebe by parties

the court had themselves entitled to it.shown
the order was made and all the creditorsWhen fro confesso

to in each claim­were come and their demands,allowed prove
on his an actor and he not boundant claim became wasfiling

or to or the other claim­law ofbyrequired urge protect rights
allants. The interest of each was adverse to the claims of

and as to he aothers, them the of defendant,occupied position
and that of Storer, Beavan,v. 9they complainants. Armstrong

If one of the creditors tochose,277. he had theany right
theand resist claims of or all the others.question any It was

the ofnot to theGibson interest of Eeesduty orprotect any
one else; and when Eees made him a hedefendant, did not

his as Gibson could havechange resisted Eees’ claimposition,
theas well under order, as when a todefendantfro confesso

and wasbill,the notsupplemental his decreeestopped by pro
from so, without furtherdoing and onany pleadings,confesso

onfinal the ina of thehearing master’s thecoming report,
of theall claimants would then haverights settled,been and

not thosebut ofonly so, heirs or thoseEldridge’s claiming
under them could have been heard and considered.

theIn case of v. 9Fitzhugh McPherson, Gill & J. it51,
mortgagedwas held that a decree which ordered the sale of

and its to bepremises proceeds into court forbrought distri­
bution, does not settle the of the torights parties the suit.
That the of the severalrights bemortgagees must settled on
the inadjudication to the distribution ofregard the fund.'

inAnd the case of v. 18Bond, Md. R.Ridgley 433,Fitzhugh’s
case is referred to and the same rule was When theapplied.
decree first rendered no furtherproceeds than to determine
whether the isproperty with achargeable and so finds,trust,
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comes to thewhen it fundthe court must necessarily, apply
if istrust, who, one,of the determine entitledin anydischarge

in distribution.to itsparticipate
82,16Perkins,v. HowardThe case of Faunniquet goes

the final allthat onholds,farther and hearing interlocutory
are for revision and are under thedecrees in the case open

there that if the courtsaid,the It is belowcontrol of court.
examination,or itsfurther reflection changed opinionupon

its to correctthe it was theorder,after error.dutypassing
had found and decreed thatthe court below theIn that case

withto account and hadcomplainantdefendant was liable
the master to hear and state thethe matter to accountreferred

the inand on of hiscourt;to theand coming report,report
And in the case ofthe bill. v.the court dismissed Consequa

364,R. the court rendered a decree inCh.3 Johns.Funning,
bill,asked the and thethe relief in onthe cause granting

defendant for aanswer,thein of petitioned rehearingcoming
merits. It thus that under theon theit had appearsand was

even after the relief wasstrictold and more practice, granted,
the andmerits,be reheard onthe case could byaon petition,

all rendereda finalmodern on previouslythe hearing,practice,
and becourt, modified,the mayare beforeordersdecretal

And there seems toasvacated,or may require.altered, justice
as when the chancellorlatter course,to thenobe objection

hean shoulderror,he has committedsatisfied thatbecomes
to correct it notthe earliestof andopportunityhimselfavail

or writ of error.to hisa appealdriving partybydelay justice
for andbill and callinghisBees, by supplementalfiling

the case forwholehaveas weanswers, seen,openedreceiving
Gibson’s claims toto considernow comeand wea rehearing,

record that before Gibsonfrom theIt appearsthis property.
senior, sold lotheirs ofandthe widowbill, Eldridge,hisfiled

for ten thousandCobbto Zenasonesix in block thirty-four
thewhen moneyfor its conveyancea bonddollars, and gave

bill,to Gibson’snot made awasCobb partyshould be paid.
nordecreethe pro confesso,not affectedhe course was byand of
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or barred.to as a cutoffpurchaserwas his claim therebyright
and an ofafterward receivedGibson Cobbpaid assignment

the and received a deed frombond,this moneypaid purchase
to himheirs the thelot, suit,pendingEldridge’s conveying

confessed,bill taken as but before theafter the was master
Itthe lot to Blackwell. thus that when theappearsconveyed

ofmaster on behalf hadheirs,conveyed theyEldridge’s parted
title it vested in Gibson,with their and had and and nothe, they,

then was the holder of the fee. Then when the decree pro
heirs,was had stillEldridge’s held theopened, theyeonfesso

have in andtitle, could come all of theinterposed defenses
in case,that be made the and when Gibsonmight acquired

title,this he the samesucceeded to of defense andright has
it. Gibson also this lot ofj andinterposed purchased received

deeds from the heirs ofwidow and and thusKing, acquired
their interests thereto under the of theagreement loth

1845,October,of himself all ofin thethereby uniting title,
both and and investedlegal fully himselfequitable, with a

must bedefense, which allowed.complete
It that in his lifetime, hisappears conveyedKing, interest

in the half in blockeast of lot six to onethirty-eight, Atnory
He suitGamage. subsequently brought against Eldridge’s

aheirs for which wasspecific and the lotperformance, decreed
was to him in to theconveyed decree.- Parker andpursuance

derive title this lot fromto The titleBryan thusGamage.
to and vested in them. so far as we can see,passed They, are

bona in to alladdition that has been said inpurchasers,fide
to thereference lot held mustGibson, beby heldthey

entitled to be in their All that has been saidprotected rights.
ofin reference to the claims the other lotappellees against

with force to this half and have estab-applies equal lot, they
lished a the courtdefense; therefore did in'complete right

the bill them as to the east half of lot sixdismissing against
in toblock and that extent decreethe must bethirty-eight,

but as theaffirmed; to it must reversed and theremainder, be
cause remanded.

inDe&'ee reversed pari.


